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SUMMARY OF THE ARGUMENT 

 In the Federal Register notice for the final delisting rule, the Service outlined 

numerous alleged deficiencies with the State’s wolf management scheme and identified 

five changes the State must make to the management scheme in order to satisfy the 

requirements for delisting in the Endangered Species Act (“ESA”).  In rejecting the 

State’s wolf management scheme, the Service acted arbitrarily and capriciously and, as a 

result, the Service’s decision to reject the State’s wolf management scheme must be set 

aside. 

 With respect to the alleged deficiencies, the Service cursorily parsed the State’s 

wolf management statutes in an effort to show that the State does not have the necessary 

legal authority to allow the Wyoming Game and Fish Commission (“Commission”) and 

the Wyoming Game and Fish Department (“Department”) to conserve the State’s share of 

the recovered Northern Rocky Mountain Distinct Population Segment (“NRM DPS”) 

wolf population after delisting.  The Service’s analysis of the State’s wolf management 

statutes is arbitrary and capricious because the Service badly misconstrued the statutes 

and ignored the binding legal commitments in the Wyoming Wolf Management Plan 

(“Wyoming Plan”) and in Chapter 21 of the Rules and Regulations of the Wyoming 

Game and Fish Commission (“Chapter 21 rule”) to manage for at least 15 breeding pairs 

and at least 150 wolves in Wyoming after delisting.   
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County Sch. Dist. No. 9 v. McBride, 2008 WY 152, ¶ 17, 198 P.3d 1079, 1083 (Wyo. 

2008).  If the statute is clear and unambiguous, then the reviewing court must give effect 

to the plain meaning of the statutory language.  Hede v. Gilstrap, 2005 WY 24, ¶ 6, 107 

P.2d 158, 162 (Wyo. 2005).   

 Generally speaking, the Service’s concerns regarding the State’s wolf management 

statutes all center on the Service’s belief that the statutes (as interpreted by the Service) 

will not allow the State to maintain its share of the recovered NRM DPS wolf population.  

However, the Wyoming Plan and Section 4(a) in the Chapter 21 rule unambiguously 

commit the State to maintain at least 15 breeding pairs and at least 150 wolves in 

Wyoming after delisting. (2009 AR: 35278, 35287; Attach. D. to Jt. Opening Br.).   

 The Wyoming Plan and the Chapter 21 rule represent the State’s interpretation of 

the State’s wolf management statutes with respect to the numeric management goals for 

wolves.  If the state agency that administers a statute scheme has interpreted the statutes, 

then the reviewing court must defer to the state agency’s interpretation unless the 

interpretation is clearly erroneous.  Pinther v. State Dep’t of Admin. & Info., 866 P.2d 

1300, 1304 (Wyo. 1994).  Accordingly, this Court (and the Service) must defer to the 

State’s interpretation of the State wolf management statutes because, as is shown below, 

the State’s interpretation gives effect the legislative intent of the statutes. 
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a.) WYO. STAT. ANN. §§ 23-1-101(b) and 23-1-101(a)(xii)(B)(I). 
 
 According to the Service, WYO. STAT. ANN. § 23-1-101(b) authorizes the State to 

establish a larger trophy game area solely for the purpose of ensuring that the gray wolf is 

delisted and then, as soon as delisting occurs, WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) 

automatically diminishes the trophy game area to a size that would not have been 

adequate to allow for delisting.  (Fed. Br. at 14-15, 21, 39-40).  The Service’s 

interpretation of WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) and WYO. STAT. ANN. § 23-

1-101(b) is flawed as a matter of law.1   

 Section 23-1-101(a)(xii)(B)(I) provides: 

From and after the date gray wolves are removed from the list of 
experimental nonessential population, endangered species or 
threatened species in Wyoming as provided by W.S. 23-1-108: 
(I)  "Trophy game animal" shall include any gray wolf within those 
tracts of land within the following described area, subject to 
modification as authorized in this subdivision: 
 

* * * * * 
This described area may be diminished by rule of the commission if 
the commission determines the diminution does not impede the 

                                              
1   In addition, in the Federal Register notice for the final delisting rule, the Service did 
not cite this argument as a reason why the State’s wolf management scheme is not 
adequate.  See generally 74 Fed. Reg. 15123, 15170-172 (April 2, 2009).  Because this 
novel (and incorrect) interpretation of the State’s wolf management statutes appears for 
the first time in the Service’s response brief, this Court must reject the argument as being 
a post hoc rationalization of litigation counsel.  See United States v. Jenks, 22 F.3d 1513, 
1520 (10th Cir. 1994). 
 

6 
 

Case 2:09-cv-00118-ABJ     Document 32      Filed 01/15/2010     Page 13 of 44



delisting of gray wolves and will facilitate Wyoming's management 
of wolves[.] 

 
(Emphasis added).  Section 23-1-101(b) provides: 

To the extent necessary to achieve federal government delisting of 
the gray wolf, the governor may direct the game and fish 
commission to adopt a boundary between the area in which the wolf 
is treated as a trophy game animal and the area where it is treated as 
a predator at any place between the area described in subdivision 
(a)(xii)(B)(I) of this section and the following described area:   
 

* * * * * 
Any boundary change adopted pursuant to this subsection shall be 
certified and effective as provided in W.S. 23-1-109(f). 

 
(Emphasis added).  Although the pertinent text is not included in the foregoing excerpts, 

WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) and WYO. STAT. ANN. § 23-1-101(b) each 

describe a specific geographic outer boundary for the trophy game area.  The area 

encompassed by the boundary described in WYO. STAT. ANN. § 23-1-101(b) is much 

larger than the area encompassed by the boundary described in WYO. STAT. ANN. § 23-1-

101(a)(xii)(B)(I).   

 The boundaries described in WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) and in 

WYO. STAT. ANN. § 23-1-101(b) represent alternative means for establishing the outer 

boundary of the trophy game area in Wyoming.  In WYO. STAT. ANN. § 23-1-

101(a)(xii)(B)(I), the Wyoming Legislature: (1) made delisting a condition precedent for 

gray wolves to be classified as trophy game animals; and (2) described the outer 
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boundary of a potential trophy game area.  The phrase “[f]rom and after the date gray 

wolves are removed from the list of experimental nonessential population, endangered 

species or threatened species in Wyoming” merely ensures that the gray wolf will not be 

legally designated as a “trophy game animal” under Wyoming law until wolves are 

delisted in Wyoming as provided by WYO. STAT. ANN. § 23-1-108. 

 In WYO. STAT. ANN. § 23-1-101(b), the Wyoming Legislature authorized the 

Commission to adopt a rule to expand the boundary of the trophy game area beyond the 

boundary described in WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) (and thereby expand 

the size of the trophy game area) if the Service required a larger trophy game area for 

delisting.  The phrase “[t]o the extent necessary to achieve federal government delisting 

of the gray wolf” merely recognizes that the Service may require the trophy game area to 

be larger than the area described in WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) in order 

for the Service to delist wolves in Wyoming.  

 The boundary described in WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) applies only 

if the Commission has not established a different boundary by rule as authorized in WYO. 

STAT. ANN. § 23-1-101(a)(xii)(B)(I).  In Section 3(j) of the Chapter 21 rule, the 

Commission established the outer boundary for the trophy game area at the maximum 

limit authorized in WYO. STAT. ANN. § 23-1-101(b) because the Service had determined 

that a trophy game area of that size is large enough to allow for delisting.  See 72 Fed. 
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Reg. 6106, 6119, 6131 (Feb. 8, 2007).  As a result, and contrary to what the Service has 

argued, the outer boundary described in WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) will 

not take effect when wolves are delisted. 

 The Service’s interpretation of WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) and 

WYO. STAT. ANN. § 23-1-101(b) cannot be squared with the express legislative intent 

underlying the State’s wolf management statutes.  The Wyoming Legislature enacted the 

State’s wolf management statutes, inter alia, “to provide appropriate state management 

and control of gray wolves in order … to prevent future listing of the gray wolf as an 

experimental nonessential population, endangered species, or threatened species.”2  2003 

Wyo. Sess. Laws, ch. 115, §4(a).  (See Attach. A to Jt. Opening Br.).  Since the Service 

has determined that a trophy game area smaller than the current area is not acceptable 

(see 74 Fed. Reg. at 15170-171), the Service’s proffered interpretation would result in the 

wolf being relisted.  The Service’s interpretation thus contravenes the intent of the 

statutes.  As a matter of law, WYO. STAT. ANN. § 23-1-101(a)(xii)(B)(I) and WYO. STAT. 

ANN. § 23-1-101(b) cannot be interpreted in a manner contrary to the legislative intent 

                                              
2   This statement of legislative intent appears in HB229, which was enacted in 2003.  The 
majority of the language in the State’s current wolf management statutes was enacted in 
HB213 in 2007.  The statement of intent from HB229 is still valid because: (1) the 
language has not been repealed; and (2) in HB213, the Wyoming Legislature amended 
Section 4(c) of Chapter 115 of the 2003 Session laws, thereby confirming a legislative  
intent for Section 4 to have continuing legal effect with respect to the provisions in 
HB213.  (See Attach. B to Jt. Opening Br.). 
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underlying the statutes.  See Sublette County Sch. Dist. No. 9, 2008 WY 152, ¶ 17, 198 

P.3d at 1083. 

The Service’s interpretation also runs afoul of the basic tenets of statutory 

construction.  For example, the Service effectively is arguing that the State has 

established a statutory framework with the intent of perpetrating a “bait and switch” on 

the Service, with the Commission adopting a rule to establish a larger trophy game area 

solely to gain federal approval of the State’s wolf management scheme and then having a 

trophy game area that would not have gained federal approval take effect immediately 

upon delisting by virtue of self-executing statutory language.  Such an interpretation is 

absurd and effectively accuses the State of not acting in good faith.  A statute cannot be 

interpreted in a manner that produces an absurd result.  See Hede, 2005 WY 24, ¶ 6, 107 

P.2d at 162.  In addition, in interpreting a statute, it must be presumed that the legislature 

enacted the statute in good faith.  See People v. Texas Co., 275 P. 896, 899 (Colo. 1929).   

 In the Federal Register notice for the final delisting rule, the Service also 

expressed concerns about the diminution language in WYO. STAT. ANN. § 23-1-

101(a)(xii)(B)(I).  (Fed. Br. at 15, 21, 28).  As explained in the Joint Opening Brief, the 

ESA prohibits the Service from speculating about the possibility that the trophy game 

boundary might be moved in the future in assessing the adequacy of the State’s existing 

wolf management scheme.  (Jt. Opening Br. at 52-53).  The ESA requires the Service to 

10 
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assess the adequacy of the State’s “existing” regulatory mechanisms.  See 16 U.S.C. § 

1533(a)(1)(D).  Thus, as a matter of law, the Service cannot rely on the possibility that 

the size of the trophy game area might change as a reason for rejecting the State’s wolf 

management scheme.   

 In addition, Section 4(c) of the Chapter 21 rule provides that the Commission 

cannot diminish the size of the current trophy game area unless the best scientific data 

and information available shows that reducing the size of the area will not prevent the 

Department from maintaining at least 15 breeding pairs and at least 150 wolves in 

Wyoming.  Section 4(c) thus ensures that, if the size of the trophy game area is decreased 

in the future, the smaller trophy game area will not preclude the State from maintaining at 

least 15 breeding pairs and at least 150 wolves in Wyoming 

b.) WYO. STAT. ANN. §§ 23-1-304(e), (g), and (j). 

 Citing WYO. STAT. ANN. §§ 23-1-304(e), (g), and (j), the Service argues that 

“Wyoming law mandates aggressive control of wolves so long as seven breeding pairs 

exist primarily outside of the National Parks, and State law does not allow for corrective 

actions to be attempted until breeding pairs decrease below that level.”  (Fed. Br. at 15).  

The unambiguous language in WYO. STAT. ANN. §§ 23-1-304(e), (g), and (j) belies this 

argument.  Each of these statutory provisions includes language that requires the State to 

11 
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manage the delisted wolf population in Wyoming in order to maintain at least 15 

breeding pairs and at least 150 wolves. 

 In WYO. STAT. ANN. § 23-1-304(e), the Wyoming Legislature addressed the 

potential negative impacts of wolf predation on big game animals herds in Wyoming.  

Pursuant to WYO. STAT. ANN. § 23-1-304(e): 

The department shall actively monitor big game animal herd 
populations statewide to determine whether and to what extent the 
gray wolf is negatively impacting big game animal herds, and 
thereby hunting opportunities.  To the extent permitted by this title, 
and notwithstanding other provisions of this title by those means 
authorized by the commission, the department shall manage the gray 
wolf population as necessary to ensure the long-term health and 
viability of any big game animal herd that is being threatened in this 
state. 

 
(Emphasis added).   

 The phrase “[t]o the extent permitted by this title” limits the State’s discretionary 

authority in managing wolves after delisting.  As noted above, the State’s wolf 

management statutes were enacted with the intent that the wolf population in Wyoming 

be managed so that wolves are not relisted in the future.  See 2003 Wyo. Sess. Laws, ch. 

115, §4(a).  Viewed in light of this express statement of legislative intent, the phrase “[t]o 

the extent permitted by this title” in WYO. STAT. ANN. § 23-1-304 (e) means the 

Department must manage wolves in a manner that ensures the long term viability of the 

big game animal herds in Wyoming and will not cause the wolf population to be re-listed.  

12 
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Since the Service has stated that the wolf population will be relisted if the population 

drops below 15 breeding pairs and 150 wolves for three consecutive years, WYO. STAT. 

ANN. § 23-1-304 (e) requires the Department to manage wolves in a manner that ensures 

the long term viability of the wild ungulate herds in Wyoming and will not cause the wolf 

population in Wyoming to drop below 15 breeding pairs and 150 wolves for three 

consecutive years. 

 The Wyoming Legislature addressed the potential negative impacts of wolf 

predation on big and trophy game animal populations in WYO. STAT. ANN. § 23-1-304(j), 

which provides as follows: 

At any time that there exists the number of breeding pairs of gray 
wolves specified in subsection (a) of this section, the department is 
authorized to take any action necessary to protect big and trophy 
game populations in this state from predation by gray wolves. The 
department shall give priority to areas where the wild ungulate herd 
is experiencing unacceptable impacts from wolf predation. 

 
(Emphasis added).   

  As used in WYO. STAT. ANN. § 23-1-304(j), the passive verb phrase “is 

authorized” is a synonym of the verb “may” and thus gives the Department management 

discretion in addressing wolf predation on the big game and trophy game populations in 

Wyoming.  See, e.g., In re WJH, 24 P.3d 1147, 1152 (Wyo. 2001)(the term “may” is 

permissive and discretionary).  However, given the express statement of legislative intent 

in 2003 Wyo. Sess. Laws, ch. 115, §4(a), the Department cannot exercise this 

13 
 

Case 2:09-cv-00118-ABJ     Document 32      Filed 01/15/2010     Page 20 of 44

https://web2.westlaw.com/find/default.wl?fn=_top&rs=WLW8.04&rp=%2ffind%2fdefault.wl&mt=ParalegalPrac&vr=2.0&sv=Split&cite=Wyo.+


management discretion in a manner that might cause the re-listing of the gray wolf.  The 

Department thus must exercise the discretionary authority granted by WYO. STAT. ANN. § 

23-1-304(j) in a manner that will not cause the wolf population in Wyoming to drop 

below 15 breeding pairs and 150 wolves for three consecutive years 

 In WYO. STAT. ANN. § 23-1-304(g), the Wyoming Legislature addressed the 

potential negative impacts of wolf predation on private property such as livestock and 

domestic animals.  Pursuant to WYO. STAT. ANN. § 23-1-304(g): 

 [t]he commission is authorized, through rule and regulation, to use 
aggressive management techniques including the use of aerial 
hunting and hazing by the department and issuance of permits to 
private landowners to take wolves to protect private property 
including, but not limited to, livestock and other domesticated 
animals from wolf depredation. 

 
(Emphasis added). 

 As noted above, the passive verb phrase “is authorized” is discretionary.  In 

addition, the discretionary authority granted in WYO. STAT. ANN. § 23-1-304(g) is limited 

by the statement of legislative intent in 2003 Wyo. Sess. Laws, ch. 115, §4(a).  

Accordingly, WYO. STAT. ANN. § 23-1-304(g) gives the Department discretionary 

authority to decide how to address the negative impacts of wolf predation on private 

property such as livestock and domestic animals, but the Department cannot exercise this 

management discretion in a manner that might cause the re-listing of the gray wolf. 
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c.) WYO. STAT. ANN. §§ 23-1-304(m) and (n). 

 The Service argues that, read together, WYO. STAT. ANN. §§ 23-1-304(m) and (n) 

will result in the issuance of an unlimited number of lethal take permits by the 

Department when seven breeding pairs of wolves exist primarily outside of the National 

Parks and will prohibit the Department from relaxing control measures until the wolf 

population in Wyoming drops below seven breeding pairs.  (Fed. Br. at 15-16).  This 

argument ignores the unambiguous language in WYO. STAT. ANN. §§ 23-1-304(m) and 

(n). 

 Pursuant to WYO. STAT. ANN. § 23-1-304(m): 

The commission shall promulgate rules and regulations requiring 
lethal control of wolves harassing, injuring, maiming or killing 
livestock or other domesticated animals and for wolves occupying 
geographic areas where chronic wolf predation occurs.  The rules 
and regulations shall provide that nonlethal control actions will be 
used if lethal control could cause relisting of wolves under the 
endangered species act or if requested by the livestock or 
domesticated animal owner or agent. 

 
(Emphasis added).  Pursuant to WYO. STAT. ANN. § 23-1-304(n): 

The commission shall promulgate rules and regulations providing 
for issuance of annual permits to landowners or livestock owners for 
removing wolves which are harassing, injuring, maiming or killing 
livestock or other domesticated animals and for wolves occupying 
geographic areas where chronic wolf predation occurs.  The permits 
shall be issued as long as there are seven (7) breeding pairs within 
the state and outside of Yellowstone National Park, Grand Teton 
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National Park and John D. Rockefeller, Jr. Memorial Parkway.  The 
rules shall provide for suspending or cancelling permits if further 
lethal control could cause relisting of wolves under the endangered 
species act. 

 
(Emphasis added). 

 As used in WYO. STAT. ANN. §§ 23-1-304(m) and (n), the passive future tense 

phrase “could cause relisting” indicates an intent that lethal control should not be used to 

manage the wolf population if the Department determines that additional lethal control 

might result in the population size to decrease below the levels the Service has 

established for relisting.  The unambiguous language in WYO. STAT. ANN. §§ 23-1-

304(m) and (n) thus makes the cessation of lethal control contingent upon possible 

relisting, and not upon the existence of less than seven breeding pairs in Wyoming 

outside of the National Parks.   

 Both WYO. STAT. ANN. §§ 23-1-304(m) and (n) require the Commission to adopt 

rules to ensure that the use of lethal control and the issuance of lethal take permits to 

private citizens will not result in the relisting of the gray wolf.  Sections 7(d) and 9(d) in 

the Chapter 21 rule comply with the statutory directive in WYO. STAT. ANN. §§ 23-1-

304(m).  (See Attach. D to Jt. Opening Br.).  Section 8(d) in the Chapter 21 rule complies 

with the statutory directive in WYO. STAT. ANN. §§ 23-1-304(n).  (Id.). 
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the Service should have asked the State to address the issue and then deferred to the 

State’s legal analysis. 

 The Service’s lack of legal authority to address the rule/statute conflict issue 

notwithstanding, the Service’s analysis of the issue in the Federal Register notice for the 

final delisting rule does not pass muster under the Administrative Procedure Act 

(“APA”).  In an administrative record review case, the APA requires that the agency 

examine the relevant data and articulate a satisfactory explanation for its decision.  

Citizens’ Comm. to Save Our Canyons v. United States Forest Serv., 297 F.3d 1012, 1035 

(10th Cir. 2002).  In this case, the Federal Register notice for the final delisting rule does 

not include any specific citations to either the Chapter 21 rule or the State’s wolf 

management statutes or a proper legal analysis of the rule and the statutes at issue.  Thus, 

even if the Service had the authority to address the rule/statute conflict issue, the 

Service’s analysis of the issue does not articulate a satisfactory explanation and, as a 

result, is arbitrary and capricious.   

 The Service also argues that it properly rejected the Chapter 21 emergency rule 

because the rule was “temporary and contingent upon future action[.]”  (Fed. Br. at 39).  

This argument ignores the two significant facts.  First, in January 2009, the State notified 

the Service that the Commission had started the process of adopting a final Chapter 21 

rule (which is the same in every respect as the Chapter 21 emergency rule).  (2009 SAR: 
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1-2).  The Service disregarded this information in its push to adopt the final delisting rule 

before the Obama administration took office. 

 In addition, the final Chapter 21 Rule took effect on March 12, 2009, a full three 

weeks before the final delisting rule was published in the Federal Register and nearly two 

full months before the delisting rule became effective.  (74 Fed. Reg. at 15123; see also 

Attach. D to Jt. Opening Br.).  The Service thus had ample opportunity to review the final 

Chapter 21 rule before the delisting rule was published and took effect.  As a matter of 

equity, the Service cannot find fault with the temporary nature of the Chapter 21 

emergency rule when the Service should have included the final Chapter 21 rule in its 

analysis but did not. 

C. The Service’s conclusion that the State’s wolf management scheme does not 
 assure that the recovered NRM DPS wolf population will be maintained 
 above minimum recovery levels after delisting lacks merit. 
 
1. The Service’s finding that Yellowstone National Park will not consistently 
 have at least eight breeding pairs of wolves annually is factually incorrect. 
 
 The Service argues that the State’s wolf management scheme will not maintain a 

wolf population of at least 15 breeding pairs and at least 150 wolves in Wyoming 

because: (a) the management scheme relies on Yellowstone National Park 

(“Yellowstone”) to have at least eight breeding pairs each year; and (b) Yellowstone “has 

consistently and recently failed to support eight breeding pairs.”  (Fed. Br. at 18-19).   
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 As argued in the Joint Opening Brief, the Service’s continued insistence that 

Yellowstone will not consistently support at least eight breeding pairs of wolves is 

factually incorrect.  (See Jt. Opening Br. at 53-56).  The lack of a factual basis for the 

Service’s argument notwithstanding, the Chapter 21 rule addresses the Service’s concern.  

Pursuant to Section 4(b) of the Chapter 21 rule: 

If the Commission determines that there are less than eight (8) 
breeding pairs located inside of the National Parks for two 
consecutive years, then the Department shall manage for a sufficient 
number of breeding pairs and wolves in the area of the WTGMA 
located outside of the National Parks to achieve the management 
objectives described in Section 4(a) [of the Chapter 21 rule]. 

 
Section 4(a) of the Chapter 21 rule states that “[t]he Commission shall manage for at least 

fifteen (15) breeding pairs (comprising of at least 150 gray wolves) within the 

WTGMA[.]”  Thus, in the unlikely event that Yellowstone does not consistently support 

at least 8 breeding pairs, the Department will manage the wolf population in Wyoming as 

needed to ensure that the management goals of at least 15 breeding pairs and at least 150 

wolves are met. 

2. The Service finding that the State’s wolf management scheme does not assure 
 that the delisted wolf population in Wyoming will never fall below 10 
 breeding pairs and 100 wolves is factually incorrect. 
 
 The Service also argues that the State’s wolf management scheme does not assure 

that the delisted wolf population in Wyoming will never drop below 10 breeding pairs 

and 100 wolves because: (a) wolves moving from the trophy game area to the predator 
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area will be subjected to unregulated take; and (b) WYO. STAT. ANN. § 23-3-115(a) 

allows unregulated take of wolves on private property in the trophy game area.  (Fed. Br. 

at 19-21).   

 In making the predator area argument, the Service assumes that the Department 

will not consider wolves killed in the predator area in evaluating whether the State’s 

management goals of at least 15 breeding pairs and at least 150 wolves are being met.  

Such is not the case.  All wolves killed in Wyoming, regardless of the manner and 

location of the take, will be counted by the Department in evaluating whether the State’s 

wolf management goals are being met.  (2009 AR: 35289-291).  The Department will 

document the distribution, reproduction, and mortality of wolves in all areas in Wyoming 

outside of the National Parks and the Wind River Indian Reservation.  (2009 AR: 35289).  

The appropriate federal agencies will share wolf population information with the 

Department with respect to wolves living in the National Parks and the Wind River 

Indian Reservation.  (Id.). 

 Moreover, although the Service contends that all wolves in the predator area are 

likely to be killed, the Service does not explain why or how such take will prohibit the 

State from maintaining at least 15 breeding pairs and at least 150 wolves in Wyoming.  

This failure to make a rational connection between the facts found and the decision made 
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is arbitrary and capricious and must be set aside.  See Citizens’ Comm. to Save Our 

Canyons, 297 F.3d at 1035 (outlining the APA requirements for agency decisions). 

 With respect to WYO. STAT. ANN. § 23-3-115, the Service has stated that its 

concerns with the statute will be remedied if the State “authorize[s] defense of property 

take in a manner that is similar to the current [federal] regulatory scheme.”  See 74 Fed. 

Reg. at 15179.  The State has complied with this demand in Sections 3(b) and 7(a) of the 

Chapter 21 rule.  The definition of “doing damage to private property” in Section 3(b) of 

the Chapter 21 rule mirrors the definition of the phrase “[i]n the act of attacking” in 50 

C.F.R. §17.84(n).  Section 7(a) of the Chapter 21 rule effectively makes the definition of 

“doing damage to private property” applicable to WYO. STAT. ANN. § 23-3-115.   

3. The Service’s finding that the State’s wolf management scheme does not 
 provide for the maintenance of a minimum number of wolves in Wyoming is 
 factually incorrect. 
 
 The Service argues that “the statutory directive to reduce the wolf population to 

seven breeding pairs, unattached to any minimum number of wolves, provides 

insufficient assurances” that the State can maintain at least 150 wolves in Wyoming after 

delisting.  (Fed. Br. at 22-23).  This argument is unavailing for two reasons. 

 First, in the Federal Register notice for the final delisting rule, the Service did not 

cite this argument as a reason why the State’s wolf management scheme is not adequate.  

See generally 74 Fed. Reg. at 15170-172.  Accordingly, this Court must reject the 
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argument as being a post hoc rationalization of litigation counsel.  See Jenks, 22 F.3d at 

1520. 

 Second, and more importantly, this argument ignores the State’s unambiguous 

commitments in the Wyoming Plan and the Chapter 21 rule with respect to the State’s 

management goals for wolves in Wyoming.  In the Wyoming Plan, the State expressly 

commits to manage for at least 15 breeding pairs and at least 150 wolves in Wyoming.  

(2009 AR: 35278, 35287).  Section 4(a) of the Chapter 21 rule establishes the same 

management goals.  (See Attach. D to Jt. Opening Br.).  The binding legal commitments 

in the Wyoming Plan and Section 4(a) of the Chapter 21provide adequate assurances that 

the State will maintain at least 15 breeding pairs and at least 150 wolves after delisting. 

D. The Service is not entitled to deference regarding the scientific and technical 
 findings in the final delisting rule. 
 
 According to the Service, this Court should give the Service “a high degree of 

deference” when reviewing the scientific and technical findings in the final delisting rule 

because the Service was operating within its area of special expertise when it evaluated 

the adequacy of the State’s wolf management scheme.  (Fed. Br. at 34).   

 Generally, a reviewing court defers to a federal agency decision when the decision 

“implicates scientific and technical judgments within the scope of agency expertise.”  

Wyoming v. United States, 279 F.3d 1214, 1240 (10th Cir. 2002).  However, the deference 

owed to the scientific and technical findings of an agency is not unlimited.  Nat’l Wildlife 
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Fed’n v. Nat’l Marine Fisheries Serv.¸ 422 F.3d 782, 798 (9th Cir. 2005)(citation and 

quotation mark omitted).   

 For example, a reviewing court cannot defer to an agency decision if the agency 

ignores the analysis of its experts.  Ctr. for Biological Diversity v. Bureau of Land Mgmt., 

422 F.Supp.2d 1115, 1127-28 (N.D. Cal. 2006).  As explained in detail in the Joint 

Opening Brief, Ed Bangs, the Western Gray Wolf Recovery Coordinator for the Service, 

consistently has held the biological opinion that classifying wolves as predators 

throughout most of Wyoming will not prevent the State from maintaining its share of the 

recovered wolf population in the NRM DPS.  (Jt. Opening Br. at 27-32).  Mr. Bangs has 

reiterated this opinion as recently as March 2009.  (2009 AR: 712).  The Service has 

ignored Mr. Bangs’ biological opinion and instead has demanded that the State classify 

wolves as trophy game animals throughout all of Wyoming.  See 74 Fed. Reg. at 15179. 

 As another example, a reviewing court also owes no deference “to an agency 

decision that ‘is without substantial basis in fact.’”  Sierra Club v. U.S.E.P.A., 346 F.3d 

955, 961 (9th Cir. 2003)(quoting Fed. Power Comm’n v. Florida Power & Light Co., 404 

U.S. 453, 463 (1972)).  The Service has demanded that the State classify wolves as 

trophy game animals throughout Wyoming and, in making this demand, implicitly has 

determined that the State cannot maintain its share of the recovered wolf population 

without the statewide trophy game classification.  Yet, the undisputed evidence in the 
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administrative record confirms that there is no suitable wolf habitat in Wyoming east of 

the Big Horn mountains and south of the Wyoming Range and the Wind River 

mountains.  (See AR 2009: 38170; 73 Fed. Reg. 63926, 63931 (Oct. 28, 2008)).  In 

addition, the Service has acknowledged that “pack establishment in areas of unsuitable 

habitat is extremely unlikely[.]” 74 Fed. Reg. at 15183.  If wolf packs are “extremely 

unlikely” to live east of the Big Horn mountains and south of the Wyoming Range and 

the Wind River mountains, then there is no legitimate biological reason why the State 

must have a trophy game classification for wolves in those areas of the State.  The 

evidence in the administrative record thus shows that the Service has no basis in fact for 

demanding that the State adopt a statewide trophy game classification for wolves. 

Finally, no deference is owed when the agency has not considered some factor 

which is essential to making an informed decision.  Nat’l Wildlife Fed’n¸ 422 F.3d at 798.  

In determining whether the NRM DPS wolf population should be delisted, the Service 

was required to evaluate the adequacy of the State’s wolf management scheme “solely on 

the basis of the best scientific and commercial data available.”  See 16 U.S.C. § 1533(b).  

As explained in detail in the Joint Opening Brief, the Service did not comply with this 

“best science” mandate in promulgating the final delisting rule.  (Jt. Opening Br. at 26-

48). 
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 Any one of the foregoing exceptions to the general rule of deference would 

preclude this Court from deferring to the Service in this case.  Since all three exceptions, 

apply, this Court cannot defer to the scientific and technical findings of the Service in the 

Federal Register notice for the final delisting rule. 

E. The changes the Service has demanded regarding the State’s wolf 
 management scheme are not merely “guidance.” 
 
 In the final delisting rule, the Service identified five changes that must be made to 

the State’s wolf management scheme in order for the scheme to be an adequate regulatory 

mechanism.  74 Fed. Reg. at 15179.  The Service argues that these demanded changes are 

merely “guidance” and do not “constitute the basis for [the Service’s] determination that 

Wyoming’s current regulatory mechanisms are inadequate.”  (Fed. Br. at 37) (emphasis 

in Fed. Br.).  The unambiguous language in the Federal Register notice for the final 

delisting rule tells a different story.   

 In the “Conclusion of the 5-Factor Analysis” section in the Federal Register notice 

for the final delisting rule, the Service explained that 

… Wyoming’s regulatory framework does not provide the adequate 
regulatory mechanisms to assure that Wyoming’s share of a 
recovered NRM wolf population would be conserved if the 
protections of the [ESA] were removed.  In order to constitute 
adequate regulatory mechanisms, Wyoming’s regulatory framework 
needs to: Designate and manage wolves as a trophy game species 
statewide; manage for at least 15 breeding pairs and at least 150 
wolves in mid-winter in their State and at least 7 breeding pairs and 
at least 70 wolves in mid-winter outside the National Parks; 
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authorize defense of property in a manner that is similar to the 
current regulatory scheme; consider all sources of mortality, 
including all hunting and defense of property mortality, in its total 
statewide allowable mortality levels; and manage the population to 
maintain high levels of genetic diversity and to continue ongoing 
genetic exchange. 
 

74 Fed. Reg. at 15179 (emphasis added). 

 The foregoing text confirms that the Service will approve the State’s wolf 

management scheme only if the State makes the five identified changes to the 

management scheme.  If the five identified changes are necessary for the Service to 

approve the management scheme, then logic and common sense dictate that the Service 

rejected the State’s wolf management scheme because the management scheme does not 

addressed the matters embodied in the demanded changes.  Accordingly, the Service’s 

argument that the demanded changes are merely guidance and not the basis for the 

delisting decision is disingenuous and factually incorrect. 

 

 

 

[Intentionally Left Blank] 
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CONCLUSION 

 For the foregoing reasons, and for the reasons articulated in the Joint Opening 

Brief, the Service’s rejection of the State’s wolf management scheme as inadequate is 

arbitrary, capricious, and otherwise not in accordance with law.  The State respectfully 

requests that this Court: (1) set aside the portion of the final delisting in which the Service 

deems the State’s wolf management scheme inadequate; (2) remand that portion of the 

final delisting rule to the Service with explicit directions to approve the State’s wolf 

management scheme as an “adequate regulatory mechanism” for purposes of the ESA; 

and (3) order the Service to amend the final delisting rule to delist wolves throughout all 

of Wyoming and to do so no later than one month from the date of this Court’s order. 

DATED this 15th day of January, 2010. 
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